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Court of Appeals of the District of Columbia 


No. 5369. I 

Walter Fletcher Smith, Appellant, 
vs. 

Charles J. Harrah et al. | 


a Supreme Court of the District of Columbia. 

In Equity. \ 

j 

No. 51751. 

Walter Fletcher Smith, Plaintiff, 
vs. | 

Charles J. Harrah, Henry L. Stimson, Secretary of the 
United States Department of State, and Andrew W. 
Mellon, Secretary of the Treasury of tfie United States, 
Defendants. j 

United States of America, 

District of Columbia, ss: i 

j 

Be it remembered, That in the Supreine Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 
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1 Bill of Complaint For Injunction and Receiver. 

Filed August 14, 1930. 

In the Supreme Court of the District of Columbia, Holding 
an Equity Court. 

In Equity. 

Number 51751. 

Walter Fletcher Smith, Plaintiff, 
vs. 

Charles J. Harrah, Henry L. Stimson, Secretary of the 
United States Department of State, and Andrew W. 
Mellon, Secretary of the Treasury of the United States, 
Defendants. 

To the Supreme Court of the District of Columbia: 

The Bill of Complaint of plaintiff respectfully repre¬ 
sents : 

I. That Walter Fletcher Smith, the plaintiff, as stated 
herein, is a citizen of the United States and of the District 
of Columbia, residing in the City of Washington, District 
of Columbia. 

II. That Charles J. Harrah, one of the defendants, as 
stated herein, upon information and belief, is a citizen of 
the United States of America, but a resident of the City 
of Habana, Republic of Cuba. 

That Henry L. Stimson, one of the defendants herein, 
is the Secretary of the State Department of the United 
States of America. 

That Andrew W. Mellon, one of the defendants herein, 
is the Secretary of the Treasury of the United States of 
America. 

2 That the said Henry L. Stimson and the said An¬ 
drew W. Mellon is each sued in his said official ca¬ 
pacity, in respect to the matters and things hereinafter 
specifically set forth. 

III. That heretofore, and in or about 1916, and for a 
period of years prior thereto, the plaintiff herein was the 
sole owner, of record and in fact, of certain lands or tineas, 
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comprising approximately two million meters, lying be¬ 
tween the Jaimanitas River and the Quibfi River and lands 
eastward beyond Quibu River, which $aid tineas were 
known as Flores, San Felipe, and Alarfibique. 

IV. That heretofore, and subsequent tp the acquisition 

by the plaintiff herein of said lands, Charles J. Harrah, 
one of the defendants herein, did operate in and upon the 
said lands, herein above referred to asj San Felipe and 
Alambique, a certain railroad, together with switches, sid¬ 
ings, machine shops, warehouses and other usual railroad 
equipment and facilities. ' j 

V. That the value, based on an appraisal made by said 
defendant Harrah, through competent experts employed by 
him, of that portion of the said railroad so built in and upon 
and transversing said lands belonging to] the plaintiff was 
ninety-nine thousand dollars; that in addition to and as 
accessories of said railroad there was built by said de¬ 
fendant Harrah, on said lands owned by isaid plaintiff, cer¬ 
tain switches, yards, terminals, warehouses, bridges, travel¬ 
ing cranes, shops, together with other facilities and equip¬ 
ment, which have likewise been appraised and valued as 
aforesaid at approximately six hundred ]and six thousand, 

five hundred dollars. 

3 VI. That during the period pripr to 1916, the de¬ 

fendant Harrah operated said railroad and other 
equipment primarily for the transportation of sand, a great 
amount of which belonged to, and was taken from the said 
property of, the plaintiff herein, and that the defendant 
herein has estimated as aforesaid that]the net profit ac¬ 
cruing to him, the said defendant, and growing out of the 
operation of said railroad, and in dealing in and with said 
sand, to have been in excess of one thousand dollars per 
day or three hundred and sixty five thousand dollars per 
annum. j. 

VII. That the defendant Charles J. Harrah alleged he 
was the owner of certain properties ip Cuba, which had 
been confiscated without due process of law, and destroyed 
by the Cuban Government, and for which property the said 
Harrah had filed a claim against the Cuban Government. 
A Board of Arbitration was appointed finder the Protocol 
of October 1, 1929, between the United States of America 

2—5369a 
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and the Republic of Cuba, which said arbitration was se¬ 
cured through the good offices of the Department of State, 
of the United States of America, which Department of 
State, through information transmitted to its Chief So¬ 
licitor and his assistants by the plaintiff herein, had been 
informed and had knowledge of the true ownership of 
said land of said sand and of the other matters contained 
herein, and which board consisted of two members, one 
Honorable Walter B. Howe, representing the United States 
of America and one Luis Octavio Divino, representing the 
Republic of Cuba. 

VIII. That pursuant to and as a result of the prosecu¬ 
tion of said claim, there was awarded to the said Charles 
J. Harrah, by the said Board of Arbitration, to be paid 

by the Government of the Republic of Cuba, the sum 
4 of three hundred and fifty thousand dollars, which 

sum was paid, plaintiff believes to the Department of 
State of the United States of America, by the Republic of 
Cuba, through the United States Ambassador to Cuba, and 
the said sum or award is now in the possession of either 
the Department of State of the United States of America 
or of the Department of the Treasury of the United States 
of America. 

IX. That because the aforesaid railroad was built and 
operated in and upon the lands so owned by the plaintiff, 
and because a great amount of the said sand was owned by 
and removed from the lands of said plaintiff, he, the said 
plaintiff herein, has an equitable interest in the profits ac¬ 
cruing from the operation of said railroad and from the 
profits accruing to said Harrah growing out of the re¬ 
moval of said sand, or any other profits, damages or awards 
accruing to said Harrah and resulting, directly or indi¬ 
rectly, from the use of said lands, from the operation of 
said railroad on said property and from the removal and 
sale of said sand from the lands so belonging to said plain¬ 
tiff. 

X. That because of the said plaintiff’s said equitable 
interest in said railroad, equipment and accessories and in 
said sand, and in said profits, said defendant is indebted 
unto said plaintiff in a sum equal to one-half of the afore¬ 
said value of said railroad, equipment, accessories and 
sand, and of the aforesaid profits, which said values were 
fixed and determined by said Harrah, the defendant, him- 
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self, in presenting his said claim to sa,id arbitration board. 
That in part payment of said defendant’s indebtedness to 
said plaintiff as aforesaid, plaintiff claims that there should 
be set aside out of said award and paid to said 

5 plaintiff the sum of two hundred ajnd seventy-five 
thousand dollars, out of the award as aforesaid. 

XI. That, upon information and belief, |tlie defendants 
Andrew W. Mellon, Secretary of the Treasury of the United 
States of America, and Henry L. Stimsop, Secretary of 
the Department of State of the United States of America, 
have prepared, or are about to cause tjo be prepared 
through their subordinates, a check, draft! or warrant, in 
the amount of this said sum or award, less Certain expenses 
of the Department of State, payable to Charles J. Harrah; 
that said funds are now in the District of Columbia, but that 
unless restrained and enjoined by this Honorable Court, 
the same will be transmitted and distributed beyond the 
jurisdiction of this Court, and the proceeds from said 
award, in which plaintiff herein holds a liep and an equity, 
may be irrevocably lost to the plaintiff; that by reason of 
the aforesaid use of lands of plaintiff herein by defendant 
Charles J. Harrah, in Habana, Cuba, the plaintiff has a 
lien upon said award to and in the extent jof Two hundred 
and seventy-five thousand ($275,000.00) dollars, and that 
the said sum in the hands of the Government of the United 
States constitutes property within the jurisdiction of this 
Court, and is the only property of the isaid Charles J. 
Harrah, subject to the process of this Court; and that 
plaintiff is advised that he is without any plain, adequate 
and complete remedy at law in respect to the matters here¬ 
inbefore set forth, and is otherwise remediless except in 
equity. 

Wherefore, the premises considered, the plaintiff re¬ 
spectfully prays: I 

1. That the process of this Court may issue, directed to 
the several defendants herein, requiring them and 

6 each of them to appear herein hnd answer the 
exigencies of the foregoing bill of complaint, but not 

under oath, as to the answer of the Secretary of State 
and Secretary of the Treasury, answer under oath for the 
last two mentioned defendants only being hereby expressly 
waived. 
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2. That upon the filing of this bill the defendant, Charles 
J. Harrah, be restrained and enjoined, pendente life, from 
receiving or receipting for, either personally or through 
his agents, attorneys or assigns, and that the defendants, 
Henry L. Stimson and Andrew W. Mellon, their respec¬ 
tive subordinate officers, agents and employees, likewise be 
restrained and enjoined, pendente lite, from delivering by, 
or in person, messenger or mail, or causing to be deliv¬ 
ered, to said first mentioned defendant, his successors, at¬ 
torneys or agents (unless it be the plaintiff) or on his order 
(unless pursuant to the written consent of the plaintiff 
herein) any check, draft or warrant, for the award above 
mentioned, except only upon the condition that the sum of 
two hundred seventy-five thousand dollars with interest and 
the costs of this suit be first paid to the plaintiff herein; 
and that all appropriate rules to show cause and orders 
may issue herein to the several defendants named, as shall 
or may be or become necessary; and upon final hearing 
said restraining order and injunction be final. 

3. That a receiver or receivers be appointed herein, with 
authority to demand and receive from the United States, 
and from the defendants herein, Andrew W. Mellon, Henry 
L. Stimson or one of them, said sum, and to receipt for 
same, and thereafter to hold the same until the further 
order or decree of this Court, and under the authority and 
direction of this Court, to pay out the proceeds of said 
award as this Court may by further order or decree di¬ 
rect. 

7 4. That by its final decree herein, this Court will 

adjudge and decree, that the plaintiff is entitled to 
have and receive the sum of two hundred seventy-five thou¬ 
sand ($275,000.00) with interest and the costs of this suit, 
and that payment accordingly be directed to be made out 
of this sum, and that, to this end, the Court further adjudge 
and decree that the plaintiff have, and has, a lien as afore¬ 
said upon this fund. 

5. That the plaintiff may have all such other and fur¬ 
ther relief as the exigencies and nature of his case may 
demand and require and as may be agreeable in equity, and 
which to the Court mav seem meet and proper 

WALTER FLETCHER SMITH, 

Plaintiff. 

LEE TOBIN, 

Attorney for Plaintiff. 
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District of Columbia, ss: 

Walter Fletcher Smith, being 1 first duly Sworn, deposes 
and says that he has read the foregoing bill of complaint, 
by him subscribed as plaintiff therein, and knows the con¬ 
tents thereof; that he verily believes the facts stated in 
the bill of complaint, both those of which lie has personal 
knowledge and those which he has from information and 
belief, to be true. 

WALTER FLETCHER SMITH. 

Subscribed and sworn to before me this 14th day of 
August, A. D. 1930. 

[seal.] E. G. L0RENZ, 

Notary Public, D. C. 

My commission expires Nov. 15, 1931. 

8 Motion of Defendant Andrew W. Mellon to Dismiss 

Bill. 


Filed September -5, 1930. 


Comes now the defendant, Andrew W. Mellon, by and 
through his attorneys below named, and moves the court 
to dismiss the Bill of Complaint filed in the!above entitled 
cause; and as grounds for said motion says: 

| 

1. That it appears from said Bill of Complaint that plain¬ 
tiff therein has a plain, adequate and complete remedy at 
law. 

2. That said Bill of Complaint does npt allege facts 
sufficient to constitute an equitable lien in favor of plain¬ 
tiff on the fund in controversy, the existence of which 
equitable lien is a necessary prerequisite in order to in¬ 
voke the aid of a court of equity in a case of this character. 

3. That the said Bill of Complaint does pot allege the 
insolvency of defendant Harrah, nor any facts tending to 
show that he intends to defraud and defeat the claims of 
his creditors as additional grounds for the ipterposition of 
a court of equity. 

4. That said Bill of Complaint shows on its face that the 
alleged cause of action therein set forth is barred by rea- 
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son of the gross and extreme laches of plaintiff for that 
it appears therefrom that plaintiff’s alleged cause of action 
has been pending in excess of fourteen years. 

5. That said Bill of Complaint shows on its face that 
the alleged cause of action therein set forth is barred by 
the statute of limitations. 

6. That said Bill of Complaint does not state a cause of 
action, for that, while alleging in said Bill of Complaint 
that the railroad and accessories operated by defendant 

Harrali were prior to 1916 constructed in part upon 
9 the lands of plaintiff, said Bill of Complaint does 
not allege that the award referred to therein re¬ 
lated to, or was based upon, in whole or in part, the destruc¬ 
tion of that part of the railroad so alleged by plaintiff to 
have been constructed on said lands. 

7. That said Bill of Complaint does not state a cause 
of action for that it does not state that said award had 
any relation to, or connection with, the destruction of said 
railroad or the removal of said sand, or any part thereof. 

8. That said Bill of Complaint does not state that the 
award therein referred to was based upon any losses or 
damages sustained by plaintiff or any other facts from 
which might arise an equitable lien against the fund in con¬ 
troversy, or from which the defendant Harrah might be 
considered a trustee ex maleficio, one or the other of which 
conditions is necessary in order to give this court jurisdic¬ 
tion. 

9. That while said Bill of Complaint alleges that a “great 
amount” of sand alleged to have been transported by said 
railroad came from lands belonging to the plaintiff, the 
said Bill of Complaint does not state that defendant Harrah 
did more than operate a railroad which transported said 
sand, and is otherwise so vague, indefinite and uncertain 
in this respect, among others, as not to state a cause of 
action. 

10. That said Bill of Complaint fails to state a cause of 
action by the mere allegation that said railroad, which is 
only alleged to have been operated by defendant Harrah, 
had transported sand belonging to plaintiff and that de¬ 
fendant Harrah made a profit thereby. 

11. That said Bill of Complaint fails to state a cause of 
action by the mere conclusion that because said railroad 
was operated in part upon lands alleged to have belonged] 
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to plaintiff, and because a “great anjount” of sand 

10 owned by plaintiff was removed, he is entitled to 

one-half of the value of said railroad and acces¬ 
sories, and said conclusion, in the absence of facts to sub¬ 
stantiate the same, is insufficient to constitute a cause of 
action. j 

12. And on other grounds apparent on the face of the 
Bill of Complaint. j 

R. J. MAWHINNEY, 

Solicitor of the Treasury; 

daniel p. McDonald, 

Attorneys for the Defendant, Andrew W. Mellon, 

Secretary of the Treasury. 

Order Dismissing Bill of Complaint. 

Filed October 24, 1930. j 

i 

* * & * # j # # 

This cause came on to be heard at this! term upon mo¬ 
tion to dismiss, filed by the respective parties defendant; 
and thereupon, it is this 24th day of October, A. D. 1930, 
Adjudged, ordered and decreed as follows: 

That said motions be and the same hereby are granted 
and that said bill of complaint be, and thej same hereby is, 
dismissed as to all parties defendant, with leave to the 
plaintiff to file an amended bill of complaint within ten 
days from the date hereof. 

JENNINGS BAILEY, 

Justice. 

i 

11 Amended Bill of Complaint. 

i 

Filed November 3, 1930.! 

j 

# # * # # j # # 


In lieu of Paragraph IX of the Original Bill of Com¬ 
plaint, substitute the following: 

IX. That because of the fact that the aforesaid railroad 
was built in and upon the lands so owned by the plaintiff 
and by reason thereof, the right, title and ownership in 
and to the aforesaid railroad and the bhildings, switches 
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and appurtenances so built on said land so owned by the 
plaintiff thereby became and were fixtures or attachments 
to said land, and were thereby the property of the plain¬ 
tiff, that portion of said award allotted to the said Harrah 
as compensation for the value of said property and for 
damages for the destruction thereof, as was represented 
by that portion thereof which belonged to the plaintiff was 
in equity a fund belonging to the plaintiff, and the said 
Harrah, by including the said property of the plaintiff in 
the amount for which he asked compensation for damages, 
thereby became liable to account and deliver to the plain¬ 
tiff so much of said fund paid as indemnity as represented 
the value of the plaintiff’s property; that by reason of the 
inclusion in the claim of said Harrah asserted by the United 
States against the Government of Cuba of the plaintiff’s 
aforesaid property, it would be impossible for the United 
States Government to asse-t any claim against the Govern¬ 
ment of Cuba in behalf of the plaintiff as owner of said 
property for which compensation has been made, and unless 
the plaintiff is compensated out of the funds so allowed, 
he will be entirely remediless. 

WM. E. RICHARDSON, 
LEE TOBIN, 

Attorneys for Plaintiff. 

12 Motion of Defendant Charles J. Harrali to Dismiss 
Amended Bill. 

Filed November 12, 1930. 
##**### 

Comes now the defendant, Charles J. Harrah, by and 
through his attorneys below named, and moves the Court 
to dismiss the Amended Bill of Complaint filed in the above 
entitled cause; and as grounds for said motion says: 

(1) That said Amended Bill of Complaint shows on its 
face that the alleged cause of action therein set forth is 
barred by reason of the gross and extreme laches of plain¬ 
tiff, for that it appears therefrom that plaintiff’s alleged 
cause of action has been pending in excess of fourteen 
years. 
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j 

(2) That said Amended Bill of Complaint shows on its 
face that the alleged cause of action therein set forth is 
barred by the statute of limitations. 

(3) That said Amended Bill of Complaint does not state 
a cause of action, for that it does not stat^ that said award 
had any relation to, or connection with, the destruction of 
said railroad or the removal of said sand, or any part 
thereof. 

(4) Although stating as a conclusion, that because said 
railroad was built in part upon lands o^ned by plaintiff, 
the right to said railroad became the property of plaintiff 
and that portion of the award allotted tt> defendant Har- 
rah as compensation for the value of s,uch property be¬ 
longs to plaintiff, plaintiff fails to state the amount, if any, 
of said award so allotted as alleged to defendant Harrah 
as compensation for the value of such I property, and is 
otherwise so vague, indefinite and ambiguous as not to state 
a cause of action. 

(5) That said Amended Bill of Complaint does not state 
a cause of action, for that, while alleging! in said Amended 

Bill of Complaint that the railroad and accessories 
13 operated by defendant Harrah wbre prior to 1916 
constructed in part upon the lands of plaintiff, said 
Amended Bill of Complaint does not allege affirmatively 
that the award referred to therein related to, or was based 
upon, in whole or in part, the destruction of that part of 
the railroad so alleged by plaintiff to havb been constructed 
on said lands. j 

(6) That said Amended Bill of Complaint does not state 
that the award therein referred to waS based upon any 
losses or damages sustained by plaintiff or any other facts 
from which might arise an equitable lieh against the fund 
in controversy, or from which the defendant Harrah might 
be considered a trustee ex maleficio, ope or the other of 
which conditions is necessary in order to give this Court 
jurisdiction. 

(7) That plaintiff fails to state that tfie land belonged to 
him at the time of the destruction of salid railroad, which 
failure in itself defeats the entire basis <jf plaintiff’s claim. 

(8) Plaintiff, although alleging that said railroad was 
built in part upon plaintiff’s lands, fails to state that the 
same was built or constructed thereoh without right or 
permission. 
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(9) That while said Amended Bill of Complaint alleges 
that a “great amount” of sand alleged to have been trans¬ 
ported by said railroad came from lands belonging to the 
plaintiff, the said Amended Bill of Complaint does not state 
that defendant Harrah did more than operate a railroad 
which transported said sand, and is otherwise so vague, 
indefinite and uncertain in this respect, among others, as 
not to state a cause of action. 

(10) That said Amended Bill of Complaint fails to state 
a cause of action by the mere allegation that said railroad, 

which is only alleged to have been operated by de- 
14 fendant Harrah, had transported sand belonging to 
plaintiff and that defendant Harrah made a profit 
thereby. 

(11) That said Amended Bill of Complaint fails to state 
a cause of action by the mere conclusion that because said 
railroad was operated in part upon lands alleged to have 
belonged to plaintiff, and because a “great amount” of 
sand owned by plaintiff was removed, he is entitled to one- 
half of the value of said railroad and accessories, and 
said conclusion, in the absence of facts to substantiate the 
same, is insufficient to constitute a cause of action. 

(12) That the said Amended Bill of Complaint does not 
allege the insolvency of defendant Harrah, nor any facts 
tending to show that he intends to defraud and defeat the 
claims of his creditors as additional grounds for the inter¬ 
position of a court of equity. 

(13) That the granting of the relief prayed in said 
Amended Bill of Complaint requires this Court to interfere 
with the exercise of judgment and discretion of public offi¬ 
cials of the United States. 

(14) That plaintiff’s remedy is upon application to the 
Secretary of State for a determination of any amount due 
him, pursuant to Sec. 547 of Title 31 of the United States 
Code, and for this Court to grant the relief prayed by the 
Bill of Complaint filed herein would be a direct inter¬ 
ference with the discretionary powers of the Secretary of 
State expressly conferred upon him by said statute. 

(15) That the moneys sought to be controlled and claimed 
by plaintiff in this proceeding are at this time the property 
of the United States and this proceeding is, therefore a 
suit against the United States. 
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15 (16) That it appeal’s from said Amended Bill of 
Complaint that plaintiff therein has a plain, ade¬ 
quate and complete remedy at law. 

(17) And on other grounds apparent oh the face of the 
Amended Bill of Complaint. | 

KENNETH N. PARKINSON, 
DAVID A. PINE, j 

Attorneys for Defendant Harrah. 

Motion of Defendant Henry L. Stimson to Dismiss 
Amended Bill. 

Filed November 15, 193Cj. 

I 

* * * * * * # 

Comes now Henry L. Stimson, Secretary of State of the 
United States, one of the defendants in the above-entitled 
cause, by and through his attorney, named! below, and moves 
the Court to dismiss the Amended Bill of Complaint and 
as grounds for said motion represents: ■ 

1. That a court of equity will not restrain or control pub¬ 
lic officials in the exercise of judgment! or discretion re¬ 
quired in the performance of official duties. 

2. That officials will not be enjoined unless action caus¬ 
ing the complaint is ministerial, ultra vires, or illegal. 

3. That moneys collected by the Department of State on 
claims of American citizens against foreign governments 
represent amounts due by the foreign governments to the 
United States and the moneys remain subject to control 
by the Secretary of State until payment is authorized by 
him. Until such authorization is given the moneys belong 
to the Government of the United States and not to the indi¬ 
vidual claimants. 

4. That this suit being one to restrain the Secretary of 

State in the performance of official duties and the 

16 money belonging to the Government of the United 
States and being subject to control by the Secretary 

of State and the Government of the United States being 
entitled to reimbursement for advances! made in prosecut¬ 
ing the claim of Harrah vs. Cuba, the isuit is one against 
the Government of the United States. 1 
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The United States cannot be sued without its consent. 

5. That there are no grounds for interposition of a court 
of equity to collect a debt unless an undisputed debt exists. 

6. That it is indispensable to a lien that there should be 
a distinct appropriation of the fund by the debtor and an 
agreement that the creditor should be paid out of it. Mere 
agreement to pay out of the fund is not sufficient. There 
must be an appropriation of the fund pro tanto. 

LEO A ROVER, 

United States Attorney, Attorney for Defendant 

Henry L. Stimson, Secretary of State. 

Motion of Defendant Andrew W. Mellon to Dismiss 
Amended Bill. 

Filed November 15, 1930. 
***** # 

Comes now the defendant, Andrew W. Mellon, by and 
through his attorneys below named, and moves the Court 
to dismiss the Amended Bill of Complaint filed in the above 
entitled cause; and as grounds for said motion says: 

(1) That said Amended Bill of Complaint shows on its 
face that the alleged cause of action therein set forth is 
barred by reason of the gross and extreme laches of plain¬ 
tiff, for that it appears therefrom that plaintiff’s alleged 
cause of action has been pending in excess of fourteen 
years. 

17 (2) That said Amended Bill of Complaint shows 

on its face that the alleged cause of action therein 
set forth is barred by the statute of limitations. 

(3) That said Amended Bill of Complaint does not state 
a cause of action, for that it does not state that said award 
had any relation to, or connection with, the destruction of 
said railroad or the removal of said sand, or any part 
thereof. 

(4) Although stating as a conclusion, that because said 
railroad was built in part upon lands owned by plaintiff, 
the right to said railroad became the property of plaintiff 
and that portion of the award allotted to defendant Harrah 
as compensation for the value of such property belongs to 
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plaintiff, plaintiff fails to state the amoupt, if any, of said 
award so allotted as alleged to defendant Harrah as com¬ 
pensation for the value of such property,! and is otherwise 
so vague, indefinite and ambiguous as not to state a cause 
of action. 

(5) That said Amended Bill of Complaint does not state 
a cause of action, for that, while alleging! in said Amended 
Bill of Complaint that the railroad andi accessories oper¬ 
ated by defendant Harrah were prior to! 1916 constructed 
in part upon the lands of plaintiff, said: Amended Bill of 
Complaint does not allege affirmatively that the award re¬ 
ferred to therein related to, or was bas©d upon, in whole 
or in part, the destruction of that part of the railroad so 
alleged by plaintiff to have been constructed on said lands. 

(6) That said Amended Bill of Complaint does not state 
that the award therein referred to was based upon any 
losses or damages sustained by plaintiff or any other facts 
from which might arise an equitable lien against the fund 
in controversy, or from which the defendant Harrah might 
be considered a trustee ex maleficio, one or the other of 

which conditions is necessary in order to give this 
18 Court jurisdiction. 

(7) That plaintiff fails to state’ that the land be¬ 
longed to him at the time of the destruction of said rail¬ 
road, which failure in itself defeats tlje entire basis of 
plaintiff’s claim. 

(8) Plaintiff, although alleging that said railroad was 
built in part upon plaintiff’s lands, failfe to state that the 
same was built or constructed thereon without right or per¬ 
mission. 

(9) That while said Amended Bill of!Complaint alleges 
that a “great amount” of sand alleged to have been trans¬ 
ported by said railroad came from lands belonging to the 
plaintiff, the said Amended Bill of Cpmplaint does not 
state that defendant Harrah did more than operate a rail¬ 
road which transported said sand, and is otherwise so 
vague, indefinite and uncertain in this respect, among 
others, as not to state a cause of action.! 

(10) That said Amended Bill of Complaint fails to state 
a cause of action by the mere allegation!that said railroad, 
which is only alleged to have been operated by defendant 
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Harrah, had transported sand belonging to plaintiff and 
that defendant Harrah made a profit thereby. 

(11) That said Amended Bill of Complaint fails to state 
a cause of action by the mere conclusion that because said 
railroad was operated in part upon lands alleged to have 
belonged to plaintiff, and because a “great amount” of 
sand owned by plaintiff was removed, he is entitled to one- 
half of the value of said railroad and accessories, and said 
conclusion, in the absence of facts to substantiate the same, 
is insufficient to constitute a cause of action. 

(12) That the said Amended Bill of Complaint does not 
allege the insolvency of defendant Harrah, nor any facts 

tending to show that he intends to defraud and de- 
19 feat the claims of his creditors as additional grounds 
for the interposition of a court of equity. 

(13) That the granting of the relief prayed in said 
Amended Bill of Complaint requires this Court to interfere 
with the exercise of judgment and discretion of public offi¬ 
cials of the United States. 

(14) That plaintiff’s remedy is upon application to the 
Secretary of State for a determination of any amount due 
him, pursuant to Sec. 547 of Title 31 of the United States 
Code, and for this Court to grant the relief prayed by the 
Bill of Complaint filed herein would be a direct interference 
with the discretionary powers of the Secretary of State 
expressly conferred upon him by said statute. 

(15) That the moneys sought to be controlled and claimed 
by plaintiff in this proceeding are at this time the property 
of the United States and this proceeding is, therefore a suit 
against the United States. 

(16) That it appears from said Amended Bill of Com¬ 
plaint that plaintiff therein has a plain, adequate and com¬ 
plete remedy at law. 

(17) And on other grounds apparent on the face of the 
Amended Bill of Complaint. 

R. J. MAWHINNEY, 

Solicitor of the Treasury; 

daniel p. McDonald, 

Special Attorney; 

JOHN R. BENNEY, 

Special Attorney, 

Attorneys for Defendant Andrew W. Mellon. 
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20 Opinion. ! 

Filed December 9, 1930. j 
******* 

In each of these cases the Secretary of State is made a 
party defendant. His duties in these cases ^s shown by the 
allegations of the bill are not ministerial, but discretionary 
and the Court has no control over them.! Until he has 
exercised those powers, the Secretary of the Treasury can¬ 
not act, and if the Court should later liavte the power to 
control the actions of the latter, as being purely ministerial, 
there is at present nothing for the Court to j act upon. 

In addition to this it may be added that the Ulloa claim is 
not one which would lead a court of equity! to lend its aid, 
nor do I think that the plaintiff has by his proceedings in 
another jurisdiction acquired any lien upon! the fund in the 
hands of the United States. j • 

I do not think that the facts in the Smijh Case bring it 
within the Orinoco case, nor do they show! that Smith has 
any lien upoi< the fund in controversy. 

I think that the same may be said of 'the McCormack 
claim, which comes within the rule laid dbwn in Lindberg 
v. Humphrey. 

These bills will be dismissed with Costs. I 

| BAILEY, J. 


21 Order Dismissing Amended Bill of (fomplaint. 
Filed December 13, 1930. i 


* * 


* * 


* 


* 


This cause came on to be heard at this tehm upon Motions 
to Dismiss the Amended Bill of Complain^ filed by the re¬ 
spective parties defendant; and thereupon^ upon considera¬ 
tion thereof, it is by the Court this 13th day of December, 
A. D. 1930, | 


Adjudged, ordered and decreed as follows: 

That said Motions be, and the same hereby are, severally 
granted, and that said Amended Bill of Complaint be, and 
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the same hereby is, dismissed as to all parties defendant, 
with costs. 

JENNINGS BAILEY, 

Justice. 

0 . K. 

LEO A. ROVER. 

JOHN R. BENNEY. 

As to form. 

WM. E. RICHARDSON, 

A tty. for Plff. 

From the foregoing decree, the plaintiff in open court 
noted an appeal, which was allowed and bond for costs on 
appeal fixed at $100.00 with the privilege of depositing 
$50.00 with the registry of the court in lieu thereof. 

JENNINGS BAILEY. 

Memorandum. 

January 7, 1931.—$50 deposited in lieu of bond on Ap¬ 
peal. 

22 Assignments of Error. 

Filed January 7, 1931. 
******* 

The plaintiff hereby specifies the following assignments of 
error to be considered on the appeal in the above entitled 
case: 

1. The Court erred in dismissing the Bill of Complaint 
as to all the defendants. 

2. The Court erred in dismissing the Bill of Complaint, 
as to the defendant Charles J. Harrah. 

3. The Court erred in dismissing the Bill of Complaint as 
to the defendant Secretary of the Treasury. 

4. The Court erred in holding that this action was pre¬ 
maturely brought and should be dismissed because no cer¬ 
tificate had been issued by the Secretary of State, designat¬ 
ing to whom the fund described in the Bill of Complaint was 
payable. 
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5. The Court erred in considering and finding that no 
equitable lien existed on said fund in favoriof the plaintiff. 

WM. E. RICHARDSON, 

LEE TOBIN, 

Attorneys for Plaintiff. 

Designation of Record by Plaintiff. 

Filed January 7, 1981. ! 

#••••'•• 

The plaintiff hereby designates the following papers and 
records to be included in the Transcript qf Record on the 
appeal in the above entitled cause. 

1. Original Bill of Complaint filed August 14,1930. 

2. Amended Bill of Complaint filed November 3, 1930. 

3. Motion to Dismiss filed November 12,1930. 

23 4. Motion to Dismiss filed November 15, 1930. 

5. Motion to Dismiss filed November 15, 1930. 

6. Opinion of Court filed December 9, 1930. 

7. Order dismissing Amended Bill entered December 13, 
1930, with allowance of appeal and designating security. 

8. Notation of deposit for costs on appeal. 

9. Assignment of Error. 

10. This Designation of Record. j 

WM. E. RICHARDSON, 

LEE TOBIN, j 

Attorneys for Plaintiff. 

Designation of Record in Behalf of Defendant Mellon. 

Filed January 14, 1931. ! 

* # * • # | * * 

The appellee, Andrew W. Mellon, hereby designates the 
following papers and records to be included in the Tran¬ 
script of Record on the appeal in the abbve-entitled cause, 
in addition to those designated by the appellant: 

1. Motion on behalf of the defendant, Andrew W. Mellon, 
to dismiss plaintiff’s original Bill of Complaint filed Sep¬ 
tember 5,1930. 
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2. Order dismissing original Bill of Complaint filed 
October 24,1930. 

R. J. MAWHINNEY, 

Solicitor; 

daniel p. McDonald, 

Special Attorney; 

JOHN R. BENNEY, 

Special Attorney; 

Counsel for the Appellee Andrew W. Mellon. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank-E.'Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered ff^m 1 to 23, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 51751 in Equity, wherein 
Walter Fletcher Smith is Plaintiff and Charles J. Harrah 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of February, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5369. Walter Fletcher Smith, appellant, vs. Charles J. 
Harrah et al. Court of Appeals, District of Columbia. 
Filed Mar. 19, 1931. Henry W. Hodges, Clerk. 
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